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TAX NEWS
By TENNIE C. LEONARD, CPA, Memphis, Tenn.

Years ago when we were sent out to make
one of our first audits and commented not
too tactfully on the dearth of accounting
records, the client suggested that perhaps
what he needed was a clairvoyant, and not
an auditor. Now, what every tax prac
titioner needs is a crystal ball, if he is going
to do any tax planning for his clients. The
big question, of course, is when will there
be a reduction in tax rates, and who will
be the first to receive the benefits?
Many political writers believe there is
better than an even chance that the excess
profits tax will expire on June 30th, as it
will do if not re-enacted; others think there
may be some chance that Chairman Reed’s
bill HR 1 may be passed by Congress.
HR 1 provides for a reduction of taxes on
individual incomes for the second half of
1953. The theatre industry has succeeded
in having public hearings held on a bill
which would exempt theatres from admis
sion taxes; the cigarette manufacturers
have hopes of a graduated tax on “economy
brands” of cigarettes; and distillers are
optimistic about a bill that will permit keep
ing liquor in bonded warehouses for twelve
years without paying taxes, instead of eight
years as at present.
A good, reliable crystal ball would help
a lot!
*
*
*

the creation of an equal partnership in the
Sixty-Niner’s Cafe which they had oper
ated. They continued to operate the cafe as
a partnership and later acquired an apart
ment building which was also operated by
the partnership.
Although the joint net worth of Frances
and Milton increased $120,000 in four years
time, Frances reported income of only
$8,358.16 during that period. The Commis
sioner claimed her taxable income was
$67,114.42. Frances agreed that the Com
missioner was probably right, but objected
to the imposition of 50% fraud penalty on
the grounds that she was an ignorant and
simple-minded person and did not compre
hend the nature of the returns filed in her
name. She further stated that Milton had
prepared and filed her tax returns and that
she had complete confidence in him.
Since Milton had a general reputation
for dishonesty, Frances herself had ac
cused him of trying to abscond with her
funds, the Court could not accept at face
value her claim of childlike faith and trust
in Milton, nor did they accept her plea of
ignorance and lack of astuteness.
A rough computation indicates that after
paying her deficiency, interest, fraud pen
alty and the penalty for underestimating
her tax, Frances will have suffered a re
duction in her net worth of approximately
$42,000. Frances Ambuhl, TC Memo Op.
Docket No. 33032.

In effect, the Tax Court found that
Frances Ambuhl was “dumb like a fox.”
Frances was the daughter of a Pennsyl
vania miner. When she reached the fifth or
sixth grade, her mother took her out of
school so she could go out and do house
work. When she was nineteen she moved
to Cleveland, Ohio, and got a job as a “soda
jerker.” When she was twenty-three she
married Milton Ambuhl whom she divorced
after four years, remarried a year later
and nine years later divorced “absolutely.”
In the divorce proceedings, among other
things, Frances alleged that Milton was
about to abscond with funds belonging to
her and prayed that he be enjoined from
doing so. The decree entered provided for

*

*

*

James N. Driver and Clarence Middleton
were spending the winter in Florida and
like many others so engaged found them
selves a little short of pin money. Their ac
tivities in remedying this situation were
somewhat hampered by the fact that they
were confined in the Florida State Prison,
but their resourcefulness was sufficient to
overcome their restrictions. They decided
to apply to the Collector of Internal Reve
nue at Jacksonville for relief and it must
be admitted that the Collector responded
liberally and promptly.
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Middleton proposed that Driver file an
income tax return showing that sums with
held from Driver’s salary by an imaginary
employer overpaid his tax liability by
$104.68. The return was filed and a refund
check was received by Driver in due course.
Driver deposited his check in the prison
bank and drew a check in the amount of
$40 to pay Middleton for his bright idea.
Driver was convicted of fraud in secur
ing the refund by use of false documents
and Middleton was convicted as an aider
and abetter, since there was agreement be
tween them on the division of the spoils.
James N. Driver v. U. S., 199 Fed (2d) 860.
*

*

Two recent decisions of the Tax Court
have directed attention to a loophole in
a section of the tax laws that was designed
solely to close loopholes. Section 24 deals
with non-deductible items, such as losses
from sales by one taxpayer to a related tax
payer, or accrual of expense by one tax
payer reporting on the accrual basis when
the related recipient is on the cash receipts
basis and does not report the income until
received.
In the case of John A. Snively, 20 TC—
No. 18, where a corporation sold its assets
to a trust the beneficiaries of which were
the stockholders, the Commissioner denied
the loss as non-deductible under Section
24 (b). The Court disagreed.
In the case of Lexmont Corporation,
20 TC—No. 22, a corporation accrued and
deducted interest on sums owing to a trust
that owned all of the corporation’s stock.
The Commissioner claimed the interest
was non-deductible under Section 24 (b)
and again the Court pointed out that a trust
is not an individual, within the meaning
of Section 24 (b) (1) (B) .
Until Congress gets around to amending
Section 24 to take care of this particular
loophole, it appears that trusts on the cash
receipts basis of reporting income offer tax
avoidance opportunities.

*

Sometimes in the past this section has
pointed out that decisions of the Tax Court
follow trends, as when the deluge of fam
ily partnership cases a few years ago was
followed by fraud cases in even larger num
bers. This year another type of case is ap
pearing in unprecedented frequency. Ap
parently the Tax Court adopted a resolution
sometime in 1952 that they would hear
cases involving excess profits tax relief un
der Sections 721 and 722. It has sometimes
seemed that the judges went to considerable
length to avoid hearing 721 and 722 cases
and we cannot say that we blame them,
considering the complexities of the cases,
the length of time necessary to hear one,
and the crowded condition of their dockets.
The results of this new policy, if that is
what it is, are evident in 13 decisions
handed down by the Tax Court in the first
four months of 1953, all based on the relief
sections. Four judges wrote opinions on
two relief cases each and five judges de
cided one case each. Taxpayers were granted
relief in eight of the thirteen cases, ac
cording to our count, although the measure
of relief will probably not be known for
some time since “Decision will be entered
under Rule 50” can mean either much or
little help for the taxpayer. The cases de
cided in 1953 cover excess profits taxes for
the years 1941 to 1945 inclusive, so it can
not be said that there was not ample time
for the preparation of the cases.
If a bill passed by the Senate, S. 984,
and referred to the House of Representa
tives is passed by the House, cases under
Sections 721 and 722 may be reviewed by
the Circuit Court, in which case we may not
have the answers yet.
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